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DETAILED ACTION 

Claim Rejections - 35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1 ) an application for patent, published under section 1 22(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 1, 3-19, and 21-24 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Krause et al (US 6,71 1 ,432). 

Krause et al disclose devices and methods for implemented computer-assisted 
surgical procedures including acquiring two dimesional images 83. A "morphing" 
software program is used to alter, bend, or morph a selected template bone model 88 
(i.e. generic model) in a way that causes the projections 84, 86 of the model 88 to more 
closely match the 2D images 83. Such matching comprises projecting a 3D model onto 
2D detection data. The morphing software alters the 3D template bone model 88 in 
small iterations until the projections of the model 84, 86 match the images 83. This 
comprises adapting the projections of the generic model to information of the 2D 
detection data. The software may then alter (stretch, bend, etc.) the generic model 88 
in such a way that the model 88 conforms to the adapted projections of the generic 
model 88 (col 7, lines 9-43; see figure 3). Krause et al disclose that the result of these 
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procedures is a surgical plan that may also calculate the positioning of one or more 
surgical tools or bone markers to be used during the procedure. This part of the plan 
gives information to the surgeon for performing the surgery (col 4, lines 48-58). 
Specifically, the software places markers 110 near a target location 102 on the 3D 
patient bone model 100, and the markers are used to register bone location during 
surgery and anchor various surgical guides (col 10, lines 25-45; see figure 4C). 
Therefore, Krause et al provides for at least these positions being 'assigned' to the 3D 
patient bone model 100. 

Claims 1, 3-19, and 21-24 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Vilsmeier (US 7,194,295) 

The applied reference has a common inventor with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art 
under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) might be overcome 
either by a showing under 37 CFR 1 .132 that any invention disclosed but not claimed in 
the reference was derived from the inventor of this application and is thus not the 
invention "by another," or by an appropriate showing under 37 CFR 1 .131 . 

Vilsmeier discloses a method for computer-assisted medical navigation and/or 
treatment planning wherein the current position of a patient or a part of a patient's body 
and the positions of medical treatment devices are detected by means of a position 
detection unit, and wherein the detected positional data are assigned to body structure 
data, in order to jointly use the body structure data in assignment with the positional 
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data, within the context of assisting the treatment, wherein body structure data are used 
which are obtained based on a generic model which has been adapted by linking it with 
patient-characteristic detection data (see Abstract). The generic model can be adapted 
using one or more methods described in col 3, lines 40-53. Specifically, the adapting of 
the generic model may include offsetting points and landmarks or by shifting, rotating, 
stretching or compressing the generic model. This comprises adapting the projection of 
the model onto the patient-specific data using knowledge of the 3D, model-specific 
interdependence between anatomical landmarks and structures (similar to Applicant's 
specification para [0032]). 



Response to Arguments 

Applicant's arguments filed 8/25/09 have been fully considered but they are not 
persuasive. Applicant argues that Krause does not disclose detecting a position of a 
patient with the patient being in position for treatment and, without removing the patient 
from the position for treatment, acquiring patient-characteristic, 2D data. Examiner 
disagrees. First, it is noted that the software places markers 110 near a target location 
102 on the 3D patient bone model 100 (i.e. patient-specific model), and the markers are 
used to register bone location during surgery and anchor various surgical guides (col 
10, lines 25-45; see figure 4C). Therefore, Krause et al provides for at least these 
positions being 'assigned' to the 3D patient bone model 100. The software places the 
markers, which suggests that the position of the markers is detected, or determined. In 
regard to the position of treatment, it is unclear why the patient would not be in the 
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same position, as Applicant contends. As Examiner understands, the patient is in a 
treatment/surgery supine position during detection and image acquisition. While the 
reference notes that images are typically taken before surgery (col 6, line 46), this does 
not indicate that the patient changes position between detection and image acquisition. 
If this is not the case, Examiner requests that Applicant point out in Krause et al where 
the patient is removed from the treatment position. 

In addition, it is noted that Krause et al teach that an IR marker system may be 
used during surgery, wherein the real-time IR sensing system tracks the markers and 
registers them to a pre-surgical 3D model. This provides feedback to the surgeon to 
guide the surgical procedure and allow greater accuracy in following the surgical plan 
(col 5, lines 16-25). Again, while detection takes place during surgery with the patient in 
the treatment position, the reference merely notes that images are taken before surgery. 
This doesn't indicate a change in patient position, but rather the images are acquired 
prior to surgery. Thus, the patient is in a supine position on a table during x-ray image 
acquisition and also in a supine position on a table. 

In regard to Vilsmeier '295, Applicant argues that the projecting the 3D generic 
model onto the 2D detection data step is not met. However, Examiner disagrees. 
While not specifically using the term "projecting," Vilsmeier '295 appears to follow very 
closely in line with what Applicant describes in the specification (PG Pub version) in that 
the projection of landmarks is automatically or manually identified [0018], projection is 
adapted using knowledge of landmarks and structures [0032], and that the data set is 
displayed as a DRR by calculating the projection [0020]. Vilsmeier '295 discloses 
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acquiring landmark data and manually or automatically associating this data to the 
generic model, after which the model is adapted (col 3, lines 28-62). Here, it appears 
that the 'associating' includes a projection of landmarks of the 2D patient data to the 
generic model. Vilsmeier also disclose using DRR which appears to relate to a 2D 
data-3D model projection, wherein registering or fusing includes projecting. 
Furthermore, it appears that to adapt the model to conform to patient detection data (as 
Applicant has alluded to), that a projection between the model and detection data would 
occur. Without further defining and/or distinguishing from Vilsmeier '295, the claims will 
be interpreted in this manner. 



Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to MICHAEL T. ROZANSKI whose telephone number is 
(571)272-1648. The examiner can normally be reached on Monday - Friday, 8-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Long Le can be reached on 571-272-0823. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Eric F Winakur/ 

Primary Examiner, Art Unit 3768 
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